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Internal Pevenue Service Departnent of the Treasury
Bistrict .
Director

Date: JUN 119 1995
Employer ID Number:

Person to Contact:

Telephone Number:

Fefer Reply To:

Dear Sir or Madam:

We have considered your application for recognition of exemption from Federal
income tax under section 5@1(c){4) of the Interral Revenue Code.

The information you submitted indicates that you were incorporated
I onder the B Non-Profit Corporation Act. Your purposes, as
stated in your Articles of Incorporation, are to provide for “maintenance,
preservation and architectural control of the residsntial lots and Common Area
if any, wtrhin NN, - s bdivision :n N
and any additional sectiion of NN, i any, or any other areas created
by the dedication of additional propertiy to the said development..... by the

Developer, I its successors or assigns, and to
promote the heslth, safety and welfare of the residents wiihin the above

described property...’

Your application stales that arnnual assessments are used by the Association to
provide services 1o the members cf your organization. These services include
maintenance of the roadways and esplanades within the subdivision, street
lighting, maintenance of swimming and playground facilities, administration of
business matters, provision of liability insurance coverage, coordination of
legal matters with | County officials, and administration and enforcement
of the covenants contained in the Declaration.

I scrves a single-family residential
development, located within . S b-cquent to the initial

organization, NG - I .:: conc.cd. You are
adjacent to I . The ares is served by the

I . o0 the ma:ling address of
residents of HNNINININE - D .

You were organized by [ . fc was also the

Declarant and Class B member. The purpose of the orgenizatiion was lo provide
services to purchasers of properiy 1n the subdivision, (lass A members.
Initially, Class A members had cre vote for each lot owned, and Class B members
had three votes for each lot owned. (lass A members were assessed at 100
percent of the ma-i1mum annual assessment. Improved letis - NN .
Section I, whichi vere not accupled by resident and whict: were owned by the



;

Declarant, a builder, or a building company, were assessed at 5@ percent of the
annual assessment. VYour representative states that Il percent of the lots
remained the property of developers on [HIIIIIEEEEEENEN: houcver, all members

have become Class A members.

Your swimming pool is restricted to members and a pool pass is required to use
the facility. VYour newsletter of I reminds renters that their landlo g
must pay the maintenance fee on the rented property or they will not be

permitied to use the swimming pool.

The association is managed by a professional managerment company {(the "Agent")
which contracts for services, enforces deed restrictions, colleclis assessments,
pays the bills, etc., of the subdivision. In fact, the organization’s address
is the same as I A 2mendment to the Bylaws was
adopted on . 7he amerndment changed the Board of Directors from N
to I members; however, there is no requirement that 2 Director be a member

of the association.

The organization is supported through member assessmenis and nominal interest
income. Unpaid assessments will result in a lien on the property of the
homeowner-member. Membership is open exclusively to homeowners in the
subdivision, and all homeowners must be members. No member may waive or
otherwise escape liability for the assessments.

Section 501(c)(4) of the Internal Revenue Code provides eremption for:

“Civic Leagues or organizations nol organized for profit but operated
exclusively for the promotion of social welfare..."

Section 1.501(c)(4)-1(a)(2)i) of the Income Tax Regulations provides that:

"An organization is operated exclusively for the promotion of social
welfare if it is primarily engaged i1n promoting in some way the common good
and general welfare of the people of the community. An orgarization
embraced within this section 1s one which is operated primarily for the
purpose of bringing about civic betterment and social improvements.”’

“(a)(1) In general. A civic league or organization may be exempt as an
organization described in section 5@1(c)(4) if -

(i) It is not organized or operated for profit: and

(ii) It 15 operated e-clusively for the promotion of social welfare.

Revenue Ruling 72-102, 1972-1, C.B. 149, describes an organization formed by o
developer to preserve the appeasrance of a housing develeopment and to maintain
streets, sidewalks, and common areas for the use of the residents, which was
found to be exempt under Internal Revenue Code section 5Qi(c){(4). The rationale
behind this decision was that ihe organizalion served the common good and
general welfare of the entire community because il owned and maintained certain
non-residential, non-commercial properties of the type normally owned and
maintained by murircipal governmente. ndministering and enforcing covenants for
preserving the architecture ang eppearance of a housing developmeni was
incidental to the overriding public benefiti.



Revenue Ruling 74-99, 1974~1, C.B. 131, modified Revenue Ruling 72~-102. This
ruling describes an organization that is formed by @ commercial real estate
developer as an integral part of a plan for the development of a subdivision.
Membership in the association is required of all purchasers of lots in the
development. Membership is open only to the developer and those who purchase
lots. The organization is supported by periodic assessmenis of the members, and
unpaid assessments will result in a lien on the property of the
homeowner-member. The stated purposes of the organization are {o administer and
enforce convenants for preserving the architecture and appearance of the given
real estate development, and to own and maintain common green areas, streets,
and sidewalks. The foregoing format is spelled out in written documents which
form a part of, and are inextricably tied to, enforceable contracts for the sale
and purchase of private property. In light of these faciors, the prima facie
presumption was that organizations such as these were essentially and primarily
formed and operated for the individual business and personal benefit of their
members, and, as such, did not qualify for exemption under section 501(¢c)(4) of
the Code.

Revenue Ruling 74-399 went on to describe how, in certain circumstances, an
organization can overcome this presumption and qualify for recognition of
exemption under section S5@1(c)(4).

In Rancho Santia Fe Association v. U.S., the developmeni was found to be
coextensive with the community it served, and therefore, the benefits bestowed
by the association on the development benefii the general public within the
requirements of the statute. Exemption under section 501(c)(4) was recognized.

In Flat Top Lake Association, Inc. v. U.5., the Court held that while the
homeowners'assoctiation did confer benefitis of a public welfare nature upon its
own members, 11 did not provide tangible and concretie benefils of a public
welfare nature to the public at large or a definable community., The
association’s property and facilities were limited to members and their guests.
Exemption under section S81(c)(4) was denied.

Revenue Ruling 80-63, 1980-1 C.B. 116, states that a homeowners' association
that is not a community does noi qual:fy for exemption under section 501(c)(4)
if it restricts the use of its recrealional facilities to members of the

association.

Based on the information presented, we have concluded that you do not meet the
requirements for exemption as a sociral welfare organization described in section
501(c)(4) of the Internal Revenue Code. As in Flat Top Lale Association, Inc.,
and as stated 1n your Articles of Incecrporation, serving the private interestis
of your homeowner-members and promoting the health, safety end welfare of these
members is your primary purpose. Ihe crganization does not possess the
characteristics described in Revenue Ruling 74-93 to overcome ihe presumption of
private benefii. Though your represeniative states in his letter of N
Bl . that the boundaries identified i1n the declaration of covenants, conditions
and restrictions and approved by the %iate of I, cave the Association status
as a governmental unit, we are unable ‘o find publishec precedent supporting

your contention.

Unlite Rancho Senta Fe Association, your area 15 not coeslensive with the
commuraty you serve. You are a subdivision adjacent to oiher subdivisions which




make up the development known as [N i .  '-u <o

not oversee governance of the development, but contract for these services with
a managment company.

As stated in Revenue Ruling 80-B3, an oFganization that is not a community may
not be exempt if it restricts the use of its recreational facilities and other
areas to members of the association. VYour facilities are restricted to members

and their guests.

Accordingly, it is held that you are not entitled to exemplion from Federal
income tax as an organization described in section 501(c)(4), and you are
required to file Federal income tax returns on Form 112

As a homeowners’' association, you may gualify for treatment under section 528, a
section of the Code created by the Tax Reform Act of 1976. In this letter we
are not ruling on the guestion of whether vou qualify for treatment under
section 528. However, if you believe you qualify for such treatment, vou should
file Form 1120~-H when due.

If you do not agree with these conclusions, you may, within 30 days from the
date of this letter, file in duplicate a brief of the facts, law, and argument
that clearly sets forth your position, If you desire an oral discussion of the
issue, please indicate this in your protest. The enclosed Fublication 832 gives

instructions for filing a protest.

If you do not file a protest with this office within 30 days of the date of this
report or letter, this proposed determination will become final.

If you agree with these conclusions or do not wish to file a written protest,
please sign and return Form B@18 in the enclosed self-addressed envelope as soon

as possible.

If you have any further questions, please contact the person whose name and
telephone number are shown at the beginning of this letlier.

Sincerely,

District Director

Enclosures:
Publication 892
Form 6018



